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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request argument 

and to specify the issues to be argued.  Calling counsel or self-represented parties requesting argument 

must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear and of the issues to be argued.  Failure to timely advise the Court and counsel or self-

represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  CourtCall will 

NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and Trials.  Dept. 36’s 

telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  Dept. 

36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling 

must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC18-02114 
CASE NAME: 129 RHEEM LLC VS BUYERS PROTEC 
HEARING ON MOTION TO/FOR AN ORDER DISQUALIFYING PLTF'S COUNSEL 
FILED BY PACIFIC UNION INTERNATIONAL,, KELLY CRAWFORD 
* TENTATIVE RULING: * 
 

Cross-Defendants Pacific Union International, Inc. and Kelly Crawford’s motion to 

disqualify Plaintiff’s counsel is denied.  

This motion is denied for two separate reasons: (1) this case is not substantially related 

to Takano’s prior representation and (2) Pacific Union waived their right to bring this motion.   

Plaintiff’s counsel Takano previously worked for Cross-Defendant Pacific Union. It is 

undisputed that Takano worked for The Shannon B. Jones Law Group from 2003 to 2014 and 

represented Pacific Union during her time at that firm. Pacific Union has not given written 

consent for Takano to represent Plaintiff in this case.  

There is no evidence that Plaintiff’s counsel Takano represented Kelly Crawford in any 

capacity. Therefore, Kelly Crawford has no reason to seek disqualification of Takano.   

Rule 1.9 

A lawyer’s duties to a former client are controlled by the California Rules of Professional 

Conduct, Rule 1.9. As relevant here, the Rule 1.9 provides: 

(a) A lawyer who has formerly represented a client in a matter shall not 
thereafter represent another person* in the same or a substantially related 
matter in which that person’s* interests are materially adverse to the 
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interests of the former client unless the former client gives informed 
written consent.* 

(b)  A lawyer shall not knowingly* represent a person* in the same or a 

substantially related matter in which a firm* with which the lawyer formerly 

was associated had previously represented a client 

(1)   whose interests are materially adverse to that person;* and 
 

(2)   about whom the lawyer had acquired information protected 

by Business and Professions Code section 6068, subdivision(c) and 

rules 1.6 and 1.9(c) that is material to the matter; 

unless the former client gives informed written consent.* 

(Cal. Rules of Prof’l Conduct, Rule 1.9.)  

The parties disagree on whether subsection (a) or (b) applies here. Subsection (b) 

applies where the lawyer’s firm previously represented the client. Subsection (a) applies where 

the lawyer previously represented the client. Thus, subsection (a) applies here.  

The key question here is whether Takano represented Pacific Union in matters that are 

substantially related to this matter. If she did, then she cannot represent a party with interests 

materially adverse to Pacific Union. At this point in the litigation, it is undisputed that Plaintiff’s 

interests and Pacific Union’s interests are directly adverse.  

Comment 3 to Rule 1.9 explains that “[t]wo matters are ‘the same or substantially 

related’ for purposes of this rule if they involve a substantial* risk of a violation of one of the two 

duties to a former client described above in Comment [1]. For example, this will occur: (i) if the 

matters involve the same transaction or legal dispute or other work performed by the lawyer for 

the former client; or (ii) if the lawyer normally would have obtained information in the prior 

representation that is protected by Business and Professions Code section 6068, subdivision (e) 

and rule 1.6, and the lawyer would be expected to use or disclose that information in the 

subsequent representation because it is material to the subsequent representation.” (Cal. Rules 

of Prof'l Conduct, Rule 1.9.)  

“[W]here a former client seeks to have a previous attorney disqualified from serving as 

counsel to a successive client in litigation adverse to the interests of the first client, the 

governing test requires that the client demonstrate a "substantial relationship" between the 

subjects of the antecedent and current representations.” (Flatt v. Superior Court (1994) 9 

Cal.4th 275, 283.)  

“We consider the ‘subject’ of a representation as including information material to the 

evaluation, prosecution, settlement or accomplishment of the litigation or transaction given its 

specific legal and factual issues. Thus, successive representations will be ‘substantially related’ 

when the evidence before the trial court supports a rational conclusion that information material 
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to the evaluation, prosecution, settlement or accomplishment of the former representation given 

its factual and legal issues is also material to the evaluation, prosecution, settlement or 

accomplishment of the current representation given its factual and legal issues. [Citation.]” 

(Jessen v. Hartford Casualty Ins. Co. (2003) 111 Cal.App.4th 698, 712-713.) “In order to 

disqualify the attorney, the former client must show that the subjects of the successive 

representations are substantially related. [Citation.]” (Khani v. Ford Motor Co. (2013) 215 

Cal.App.4th 916, 920.) 

“The attorney's acquisition of general information about the former client's ‘ “overall 

structure and practices’ would not of itself require disqualification unless it were found to be 

“material”—i.e., directly in issue or of critical importance—in the second 

representation. [Citation.] The same is true about information such as the first client's “litigation 

philosophy” or “key decision makers.” ’ [Citation.]” (Khani, supra, 215 Cal.App.4th at 921.)  

In Khani, the attorney represented sued Ford in a California lemon law case. The 

evidence showed that the attorney had previously worked as Ford’s corporate counsel and 

handled 150 cases, included California lemon law cases. (Id. at 919.) The Court found the 

evidence was insufficient to show that prior representation of Ford involved substantially similar 

matters to the current lemon law case.  

Khani explained that Ford did not establish that any confidential information about the 

defense in the earlier cases would be at issue in the current case. Nor did Ford show that the 

alleged defect in the current case was the subject of any of the attorney’s prior representations 

for Ford. The declaration of the attorney’s former partner stated generally that the attorney had 

was “privy to confidential client communications and information relating to the defense of” such 

cases, as well as to “pre-litigation strategies, tactics, and case handling procedures”. Yet, the 

court found this declaration insufficient to show that Ford had any policies, practices, or 

procedures generally applicable to the evaluation, settlement or litigation of California lemon law 

cases at the time the attorney represented Ford. Ford also failed to show that any such policies, 

practices, or procedures continued in existence unchanged between 2007 (when the attorney 

stopped representing Ford) and 2011 (when the current case was filed). Finally, the evidence 

did not show that the same decision makers that were involved in cases that the attorney 

handled for Ford and were involved also in the current case. (Khani, supra, 215 Cal.App.4th at 

922.)  

Farris v. Fireman's Fund Ins. Co. (2004) 119 Cal.App.4th 671 provides an example of 

when disqualification is required. There, the attorney had worked as a coverage counsel for an 

insurance company for over 10 years and handled over 200 claims. Then six months later, he 

represented a party with a claim for bad faith against the same insurance company. The court 

found that the attorney’s prior representation required disqualification in the current case. He 

developed direct, personal relationships with key decision makers. He guided the company on 

how to handle particular claims. He was privy to, and a part of, the decision-making process 

undertaken before the insurance company accepted or denied coverage.  (Id. at 682.)  
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The evidence here is that Takano worked on three cases involving Pacific Union, which 

involved alleged nondisclosures in real estate transactions. (Jones decl. ¶¶ 6-8.) Takano worked 

on these cases in 2007 and 2009 and the third case at an unspecified date. Takano stopped 

working for Shannon B Jones Law Group in 2014. (Jones decl. ¶5.) Jones declares that Takano 

discussed litigation, settlement and trial strategy and that Takano represented Pacific Union at 

depositions and medication. (Jones decl. ¶¶6, 7.)  

There is insufficient evidence to show that this case is substantially related to the prior 

cases. The evidence does not show that Pacific Union had any policies, practices, or 

procedures generally applicable to the evaluation, settlement or litigation of nondisclosure cases 

and that those polices, if any, have not changed since 2014. There is also no evidence that the 

individuals Takano worked with while handling Pacific Union’s cases are involved in this 

litigation. Nor is there evidence that the factual issues involved in the prior cases are somehow 

related to this case. The Court finds that Pacific Union has not met its burden of showing this 

case is substantially related to the prior cases where Takano represented Pacific Union.  

Waiver 

Pacific Union filed this motion in November 2021. It argues that the issue of 

disqualification only arose when Plaintiff settled with other parties to this case in October 2021. 

As part of the settlements, Plaintiff received an assignment of the claims Village and Buyers 

Protection Group have against Pacific Union. Thus, Pacific Union argues that Plaintiff is now 

directly adverse to Pacific Union. 

Motions to disqualify counsel “ ‘can be misused to harass opposing counsel [citation], to 

delay the litigation [citation], or to intimidate an adversary into accepting settlement on terms 

that would not otherwise be acceptable. [Fn. omitted.] [Citations.] In short, it is widely 

understood by judges that “attorneys now commonly use disqualification motions for purely 

strategic purposes . . . .”  [Fn. omitted.] [Citations.]’ [Citation.]” (Zador Corp. v. Kwan (1995) 31 

Cal.App.4th 1285, 1303.) 

“ ‘[A]ttorney disqualification can be impliedly waived by failing to bring the motion in a 

timely manner.’ [Citation.] As explained by one court, ‘it is not in the interests of justice to make 

the “substantial relationship” rule so unyielding as to permit the former client to inexcusably 

postpone objections without penalty. Therefore, a narrow exception should apply if the present 

client, by way of opposition, offers prima facie evidence of an unreasonable delay by the former 

client in making the motion and resulting prejudice to the current client.’ [Citation.] To operate as 

a waiver, however, the ‘delay [and] … the prejudice to the opponent must be extreme.’ 

[Citation.] If the opposing party makes a prima facie showing of extreme delay and prejudice, 

the burden then shifts to the moving party to justify the delay. [Citation.]” (Fiduciary Trust 

Internat. of California v. Superior Court (2013) 218 Cal.App.4th 465, 490; see also, Zador Corp., 

supra, 31 Cal.App.4th at 1302.)  
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Plaintiff filed a complaint against the sellers on October 24, 2018. Takano was listed on 

the complaint as one of Plaintiff’s attorneys. Village filed a cross-complaint against Pacific Union 

for indemnity on November 30, 2018. Pacific Union filed an answer and their own cross-

complaint for indemnity on April 24, 2019. Pacific Union has been represented by the Shannon 

Jones Law Group since the filing of the answer and cross-complaint. Thus, since at least April 

24, 2019, Pacific Union was aware that Takano represented that Plaintiff in this case and Pacific 

Union (both directly and through their attorney) was aware of Takano’s prior work on Pacific 

Union’s case. Pacific Union was aware of Takano’s representation by April 2019 and yet waited 

over three years to file this motion. The issue of unreasonable delay has been sufficiently raised 

by Plaintiff.  

In addition, Plaintiff has shown that the delay has caused extreme prejudice. Takano 

explains that she has litigated this case for nearly four years. (Takano decl. ¶15.) If Plaintiff must 

retain new counsel in this case, it will require the new counsel to spend substantial time 

reviewing the voluminous documents produced in this case and spend time working with the 

client to gain an understanding of the factual background, procedural history and litigation 

strategy. (Takano decl. ¶16.) This work will be costly for the clients and it would be difficult for a 

new counsel to be ready for the scheduled trial on May 16, 2022. (Takano decl. ¶16.) The Court 

agrees that Plaintiff will suffer extreme prejudice if they are forced to obtain new counsel this 

late in the litigation.  

Although not directly addressed by Plaintiff, the Court also has concerns about whether 

Plaintiff would have settled with the cross-defendants for an assignment of claims if Plaintiff was 

aware that their chosen counsel would then be disqualified from handling trial. If Plaintiff’s 

chosen counsel is disqualified at this stage in the case, the value of those assigned claims is 

likely diminished as Plaintiff must consider the cost of hiring new counsel when determining the 

value of the assigned claims. Of course, there are no guarantees that an assigned claim will 

ultimately be successful, but disqualification of Plaintiff’s counsel will certainly increase the costs 

to Plaintiff in this case.  

Having found unreasonable delay and extreme prejudice, the burden shifts to Pacific 

Union to explain the delay. Pacific Union’s explanation is that the parties were not adverse until 

the assignment of claims occurred. The Court finds this explanation insufficient to excuse the 

long delay.  

Plaintiff’s claims in this case have been materially adverse to Pacific Union’s interests 

since the case began. While Plaintiff did not directly sue Pacific Union, Pacific Union’s liability in 

this case comes from Plaintiff being successful in its claims against the sellers. Plaintiff could 

have sought discovery from Pacific Union as most discovery statutes allow for discovery from 

“any party” in the action. (See, Code of Civil Procedure sections 2030.010; 2033.010.) Thus, 

from the beginning Plaintiff’s interests were materially adverse to Pacific Union’s interests.  

If Pacific Union was concerned about Takano’s representation of the Plaintiff in this 

case, they could and should have raised this issue years ago. They did not. Given the prejudice 
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to Plaintiff in the long delay, the Court finds that Pacific Union has waived the right to disqualify 

Takano based on her former representation of Pacific Union.   

Pacific Union and Crawford’s requests for judicial notice are denied as unnecessary. 

These documents are already part of the Court’s file in this case.  

  

  
 2.  TIME:  9:00   CASE#: MSC18-02374 
CASE NAME: SMOK'N BONES VS VENTURI, ET AL 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
WILSON GENERAL CONTRACTING, INC., 
* TENTATIVE RULING: * 
 
 Defendant Wilson’s motion for judgment on the pleadings on Venturi’s Second Amended 

Cross-Complaint (“SACC”) is denied. 

Background 
  
 Defendant and Cross-Complainant Venturi rented a vacant, commercial premises from 
Smok ‘N Bones, where he wished to run a tap house.  Substantial work was needed to renovate 
the leased premises.  Venturi entered into a Contract on February 2, 2018 with Wilson General 
Contracting, Inc. to perform this work.  The work was never completed, and Venturi never 
opened the tap house.  Smok N’ Bones filed this lawsuit to recover unpaid rent, and Venturi filed 
a Cross-Complaint for damages back against Smok ‘N Bones, as well as against Wilson and 
Venturi’s realtor, Weiner.  At issue on this motion is the only action in the SACC directed against 
Wilson, the Second Cause of Action, for breach of the construction Contract.    
 

Wilson now moves for judgment on the pleadings, arguing Venturi has not pleaded, and 
cannot plead, that Wilson breached the contract because Wilson did what it was required to do 
under the Contract, which is attached to the SACC and is unambiguous. 

 
The Contract consists of two pages.  The total contract price is $230,000.  (In discussing 

prices, the court will use approximate amounts in all cases.)  Page two lists the work to be done 
for this $230,000.  Pertinent to the issue here, that work includes installing a new foundation, 
and doing various framing, plumbing, and electrical work.  (Ex. C to SACC, items 2-5.)   Totals 
are given for these various activities.  For instance, the price of the foundation work is $36,000 
and the plumbing, $26,000.  
 
 Page one of the Contract sets forth a payment schedule.  The payments do not 
correspond with the amounts listed on page two.  The first required payment is $1,000.  No 
description is given of its purpose.  The second and third required payments are $59,000 each.  
No item on page two is for $59,000.  Page one of the Contract states that the first payment of 
$59,000 (the second payment overall) is for “Delivery of Materials and starting job mobilization 
payment.”  The second payment of $59,000 (the third payment overall) is for “Completion of 
Rough inspection, foundation, plumbing, electrical.”  The fourth required payment is $33,000 
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and is for “Completion of framing, siding, HVAC.”  The sixth is $44,000 and is for things such as 
“electrical trim, plumbing trim.” 
 
 The Contract does not state the date that any of the seven required payments is due or 
whether the payments must be made before the described work begins or only after that work is 
completed.  However, the SACC alleges that Wilson demanded all progress payments be made 
before each phase of the work began.  (SACC, ¶ 43.)  Thus, $1,000 was due before any work 
began; the first $59,000 was due before Wilson began delivery of materials and job mobilization; 
and the second $59,000 was due before Wilson began any rough inspection, foundation, 
plumbing, or electrical. 
 

Construing it liberally as the Court must for these purposes (County of Orange v. 
Association of Orange County Deputy Sheriffs (2011) 192 Cal.App.4th 21, 32), the SACC 
alleges that while Wilson completed some of the framing and foundation work before the project 
fell apart due to new requirements imposed by the County inspector (¶48), Wilson breached the 
Contract by not beginning installation of the slab, plumbing, or electrical after Venturi paid the 
first $59,000 (SACC, ¶49) and by providing work worth less than the $60,000 Venturi had paid 
in all before the job was terminated.  (¶ 50.)   

 
 The court dispenses with the last alleged breach summarily.  The Contract does not 
require any particular work to have any particular value.  It requires Wilson to perform certain 
work for a stated price.  If Wilson failed to perform the work, Venturi could sue for breach.  If 
Wilson provided defective work, Venturi could sue for that breach.  Failure to give a refund is not 
a breach; giving a refund is the remedy for incomplete or inadequate performance. 
 
 As for the other breaches, the question is whether, in light of the actual terms of the 
Contract, the Court may accept on this motion the SACC’s allegation that Wilson was required 
to start the slab, plumbing, or electrical after Venturi made the first payment of $59,000.   

 
Discussion 

 
 On a pleadings motion, the court must accept the pleaded interpretation of the contract 
unless the interpretation is clearly erroneous.  (Klein v. Chevron U.S.A., Inc. (2012) 202 
Cal.App.4th 1342, 1384-1385.)  The interpretation is clearly erroneous and is disregarded if it is 
contradictory to the unambiguous terms of a contract attached to the pleading.  If the attached 
contract is ambiguous, however, the party is entitled to plead his interpretation of it.   (See SC 
Manufactured Homes, Inc. v. Liebert (2008) 162 Cal.App.4th 68, 83.)  A contract may be 
ambiguous on its face or in light of extrinsic evidence.  (See Pacific Gas & E. Co. v. G. W. 
Thomas Drayage etc. Co. (1968) 69 Cal.2d 33, 37-39.) 
 
 The court may interpret an unambiguous contract on a pleadings motion.  (See Klein, 
supra; George v. Automobile Club of Southern California (2011) 201 Cal.App.4th 1112, 1127-
1128.)  Further, the interpretation of a contract is a question of law if the extrinsic evidence is not 
in conflict.  But if it is, the factual conflict must be resolved by the jury.  (Wolf v. Walt Disney 
Pictures & Television (2008) 162 Cal.App.4th 1107, 1126-1127.)   
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 Here, the court concludes that the Contract is ambiguous on its face in at least one 
particular.  It does not state when any payment is due or whether the payments are due before 
the work is started or only after the work is done.  Thus, the Court accepts as true the pleaded 
allegation that each payment was due before that phase of the work began.   
 

However, this very allegation then creates an ambiguity because, while it establishes 
that each payment was to be made before each phase of the work started, the description of 
what Venturi got for each payment after the first payment of $59,000 is described in terms of 
what would be completed before the next payment and not when any particular would be 
started.  Thus, the Contract states that for the second payment of $59,000 Venturi would get 
“Completion of Rough in inspection, foundation, plumbing, electrical.”  It does not state he would 
get, “Commencement and Completion of foundation, plumbing, electrical.”  The question then is 
when the Contract required the foundation, plumbing, and electrical work to start. 

 
While perhaps the most likely interpretation of the Contract is Wilson’s, that is, that none 

of the foundation, plumbing, or electrical work was to even start until Venturi made the second 
payment of $59,000, the court cannot say this is the only permissible one.  The Contract is quite 
short.  It fails to define key terms.  It purports to set forth a “Payment Schedule,” but that 
Schedule merely sets forth a sequence of payments based on the occurrence of events that are 
not well defined.  It states that for the first $59,000 payment, Venturi was to get “job 
mobilization,” but the contract does not define that term.  That term might include at least 
starting some of the slab, plumbing, or electrical work.   

 
Further, an extrinsic circumstance is pleaded in the SACC, namely, that while the 

Contract does not even mention foundation work (which under item two on page two of the 
Contract may include the slab work) until Venturi makes the second payment of $59,000 and 
does not mention framing until the fourth payment (for $33,000), Wilson began the some 
foundation work (the framing of the foundation) and some of the framing work (placement of the 
framing on the Premises) after Venturi paid the first $59,000.  (¶ 44, 49.)  Thus, this pleaded 
evidence regarding course of performance supports an interpretation that Wilson thought it was 
required to at least start the foundation and framing work after payment of the first $59,000.  If 
Wilson was not required to do any of the foundation work until he received the second $59,000 
or any of the framing work until he received the fourth payment, why did he start some of that 
work after he received the first $59,000? 

 
While not directly relevant to the issue at hand, the Contract is also ambiguous about 

when all the work was to be completed.  While the second payment of $59,000 (the third 
payment overall) was to cover “Completion of . . . plumbing, electrical,” the Sixth Payment was 
nevertheless to cover further plumbing and electrical work, i.e., trim.   

 
 Because the Contract is ambiguous both on its face and in light of extrinsic evidence 
pleaded in the SACC, Venturi is entitled to plead his interpretation of the Contract.  Accordingly, 
the court denies Wilson’s motion for judgment on the pleadings. 
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 3.  TIME:  9:00   CASE#: MSC19-01498 
CASE NAME: FORD VS BUDDE, ET AL. 
HEARING ON MOTION TO/FOR SET ASIDE RULING OF 12/2/21 FILED BY 
LAWRENCE W. FORD 
* TENTATIVE RULING: * 
 
The court will hold a hearing on February 10, 2002 at 9:00 a.m.  Plaintiff may appear in person 
or via Zoom.  He will be given an opportunity to make the arguments he intended to make 
before Judge Austin on December 2, 2021. 

  

 4.  TIME:  9:00   CASE#: MSC21-00144 
CASE NAME: BROUWER VS GREGORY FUNDING, ET 
HEARING ON MOTION TO/FOR SANCTIONS PURSUANT TO CCP 128.7 FILED 
BY GREGORY FUNDING, INC. 
* TENTATIVE RULING: * 
 
This matter is continued to February 24, 2022 at 9:00 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC21-01508 
CASE NAME: SECURITY NATIONAL INSURANCE VS 
HEARING ON MOTION TO/FOR STRIKE ANSWER TO COMPLAINT FILED BY 
SECURITY NATIONAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

 6.  TIME:  9:00   CASE#: MSC21-01608 
CASE NAME: JPMORGAN CHASE BANK  VS RAJU M 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
JPMORGAN CHASE BANK, N.A 
* TENTATIVE RULING: * 
 
This case is assigned to Department 21.  The next court date at which this motion will be heard 
is February 18, 2022 at 8:30 a.m.  
 

  

 7.  TIME:  9:00   CASE#: MSC21-02324 
CASE NAME: VARGAS VS COLEMAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 California Rules of Court, rule 7.955(a) provides that, in the absence of a fee agreement 
previously approved by the court, “the court must use a reasonable fee standard when 
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approving and allowing the amount of attorney's fees payable from money or property paid or to 
be paid for the benefit of a minor.” (Cal. Rules of Court, rule 7.955(a)(1).) In determining whether 
a proposed fee is reasonable, “[t]he court must give consideration to the terms of any 
representation agreement made between the attorney and the representative of the minor … 
and must evaluate the agreement based on the facts and circumstances existing at the time the 
agreement was made.” (Cal. Rules of Court, rule 7.955(a)(2).) 
 
 Rule 7.955(b) of the California Rules of Court also provides a “nonexclusive” list of 
factors the court may consider in determining a reasonable attorney fee. The first of these 
factors is “[t]he fact that a minor … is involved and the circumstances of that minor.” (Cal. Rules 
of Court, rule 7.955(b)(1).) The remaining factors pertain mostly to the nature of the legal work 
involved. Thus, a court may consider “[t]he amount of the fee in proportion to the value of the 
services performed” (Cal. Rules of Court, rule 7.955(b)(2)), “[t]he novelty and difficulty of the 
questions involved and the skill required to perform the legal services properly” (Cal. Rules of 
Court, rule 7.955(b)(3)), and “[t]he amount involved and the results obtained” (Cal. Rules of 
Court, rule 7.955(b)(4)). Other factors pertain to other aspects of the representation, including 
“[t]he time limitations or constraints imposed by the representative of the minor … or by the 
circumstances” (Cal. Rules of Court, rule 7.955(b)(5)); “[t]he nature and length of the 
professional relationship between the attorney and the representative of the minor” (Cal. Rules 
of Court, rule 7.955(b)(6)); “[t]he experience, reputation, and ability of the attorney or attorneys 
performing the legal services” (Cal. Rules of Court, rule 7.955(b)(7)); and “[t]he time and labor 
required” (Cal. Rules of Court, rule 7.955(b)(8)). In addition, the court may consider factors 
relating to the minor's representative, including “[t]he informed consent of the representative of 
the minor” (Cal. Rules of Court, rule 7.955(b)(9)); “[t]he relative sophistication of the attorney 
and the representative of the minor” (Cal. Rules of Court, rule 7.955(b)(10)); and “[t]he 
likelihood, if apparent to the representative of the minor … when the representation agreement 
was made, that the attorney's acceptance of the particular employment would preclude other 
employment” (Cal. Rules of Court, rule 7.955(b)(11)). The court may also consider “[w]hether 
the fee is fixed, hourly, or contingent” (Cal. Rules of Court, rule 7.955(b)(12)) and, if contingent, 
the court may consider “(A) [t]he risk of loss borne by the attorney; [¶] (B) [t]he amount of costs 
advanced by the attorney; and [¶] (C) [t]he delay in payment of fees and reimbursement of costs 
paid by the attorney” (Cal. Rules of Court, rule 7.955(b)(13)(A)–(C)). Finally, the court may 
consider “[s]tatutory requirements for representation agreements applicable to particular cases 
or claims.” (Cal. Rules of Court, rule 7.955(b)(14).) 
 
 California Rules of Court, rule 7.955 does not dictate a presumptively reasonable 
percentage or mathematical method of determining the appropriate attorney fees under a 
contingency agreement.  The Court, having reviewed the complaint, attorney fee agreement, the 
declaration of Shahrad Milanfar in support of Plaintiff’s Janessa Orea’s unopposed petition for 
minor’s compromise and considering all of the factors under Cal Rule of Court 7.955, 
determines that the fee for the attorney is excessive.  The Court finds that a reasonable fee in 
this matter is 25% of the settlement, which is $5,000.   
 

  

 8.  TIME:  9:00   CASE#: MSC21-02324 
CASE NAME: VARGAS VS COLEMAN 
HEARING ON MINOR'S COMPROMISE 
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* TENTATIVE RULING: * 
 
 California Rules of Court, rule 7.955(a) provides that, in the absence of a fee agreement 
previously approved by the court, “the court must use a reasonable fee standard when 
approving and allowing the amount of attorney's fees payable from money or property paid or to 
be paid for the benefit of a minor.” (Cal. Rules of Court, rule 7.955(a)(1).) In determining whether 
a proposed fee is reasonable, “[t]he court must give consideration to the terms of any 
representation agreement made between the attorney and the representative of the minor … 
and must evaluate the agreement based on the facts and circumstances existing at the time the 
agreement was made.” (Cal. Rules of Court, rule 7.955(a)(2).) 
 
Rule 7.955(b) of the California Rules of Court also provides a “nonexclusive” list of factors the 
court may consider in determining a reasonable attorney fee. The first of these factors is “[t]he 
fact that a minor … is involved and the circumstances of that minor.” (Cal. Rules of Court, rule 
7.955(b)(1).) The remaining factors pertain mostly to the nature of the legal work involved. Thus, 
a court may consider “[t]he amount of the fee in proportion to the value of the services 
performed” (Cal. Rules of Court, rule 7.955(b)(2)), “[t]he novelty and difficulty of the questions 
involved and the skill required to perform the legal services properly” (Cal. Rules of Court, rule 
7.955(b)(3)), and “[t]he amount involved and the results obtained” (Cal. Rules of Court, rule 
7.955(b)(4)). Other factors pertain to other aspects of the representation, including “[t]he time 
limitations or constraints imposed by the representative of the minor … or by the circumstances” 
(Cal. Rules of Court, rule 7.955(b)(5)); “[t]he nature and length of the professional relationship 
between the attorney and the representative of the minor” (Cal. Rules of Court, rule 7.955(b)(6)); 
“[t]he experience, reputation, and ability of the attorney or attorneys performing the legal 
services” (Cal. Rules of Court, rule 7.955(b)(7)); and “[t]he time and labor required” (Cal. Rules 
of Court, rule 7.955(b)(8)). In addition, the court may consider factors relating to the minor's 
representative, including “[t]he informed consent of the representative of the minor” (Cal. Rules 
of Court, rule 7.955(b)(9)); “[t]he relative sophistication of the attorney and the representative of 
the minor” (Cal. Rules of Court, rule 7.955(b)(10)); and “[t]he likelihood, if apparent to the 
representative of the minor … when the representation agreement was made, that the attorney's 
acceptance of the particular employment would preclude other employment” (Cal. Rules of 
Court, rule 7.955(b)(11)). The court may also consider “[w]hether the fee is fixed, hourly, or 
contingent” (Cal. Rules of Court, rule 7.955(b)(12)) and, if contingent, the court may consider 
“(A) [t]he risk of loss borne by the attorney; [¶] (B) [t]he amount of costs advanced by the 
attorney; and [¶] (C) [t]he delay in payment of fees and reimbursement of costs paid by the 
attorney” (Cal. Rules of Court, rule 7.955(b)(13)(A)–(C)). Finally, the court may consider 
“[s]tatutory requirements for representation agreements applicable to particular cases or claims.” 
(Cal. Rules of Court, rule 7.955(b)(14).) 
 
 California Rules of Court, rule 7.955 does not dictate a presumptively reasonable 
percentage or mathematical method of determining the appropriate attorney fees under a 
contingency agreement.  The Court, having reviewed the complaint, attorney fee agreement, the 
declaration of Shahrad Milanfar in support of Plaintiff’s Madgried Orea’s unopposed petition for 
minor’s compromise and considering all of the factors under Cal. Rule of Court 7.955, 
determines that the attorney fee is excessive.  The Court finds that a reasonable fee in this 
matter is 25% of the settlement, which is $6,750. 
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 9.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON MOTION TO REMOVE JUDGE MAIER FROM CASE L19-08297 
FILED BY DMITRIY SHORNIKOV 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to remove this Court from hearing the pending motions.  On January 11, 
2021, this Court ruled on a motion which involved contested issues of law and fact.  On 
January 19, 2021, Plaintiff filed a motion pursuant to Code of Civil Procedure section 170.6 to 
recuse the Court.  This motion was denied as untimely.  On February 18, 2021, this Court 
denied Plaintiff’s motion for disqualification pursuant to Code of Civil procedure section 170.1.  
Plaintiff brought a writ to challenge this Court’s order and on March 3, 2021, the Appellate 
Division of the Superior Court denied Plaintiff’s petition for writ and stay.  Hence, this issue is 
res judicata.  
 
 Moreover, the “motion to remove” has no legal basis, statutory or otherwise.  To the 

extent that plaintiff is attempting to reargue the previous rulings denying disqualification, under 

CCP 170.6 and CCP 170.1, the present motion is a procedurally improper and factually 

unsubstantiated motion for reconsideration. 

 Therefore, this renewed motion is stricken. 
 

  

10.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON MOTION TO RECONSIDER ORDER GRANTING SUMMARY JUDGMENT 
FILED BY DMITRIY SHORNIKOV 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for reconsideration does not specify any new facts, circumstances or law which 
affect the Order. Code of Civil Procedure section 1008.  Defendant’s objections 1-5 to Plaintiff’s 
Affidavit in Support of Motion to Reconsider are sustained.  Therefore, this motion for 
reconsideration is denied. 
 

  

11.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON MOTION FOR ORDER STRIKING OR REDUCING COSTS 
FILED BY DMITRIY SHORNIKOV 
* TENTATIVE RULING: * 
 
 Defendant’s Motion for Summary Judgment was granted on August 6, 2021.  Plaintiff 
objects to the Defendant’s Memorandum of Costs on three grounds.  First Plaintiff asserts that 
the Memorandum of Costs was filed untimely.  Plaintiff further objects that, since Defendant is 
an association, Civil Code section 5145 does not allow recovery of costs. Finally, Plaintiff 
objects to individual items on the memorandum of costs; (1) Plaintiff’s Deposition, (2) the use of 
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a Russian language interpreter for the deposition; and (3) messenger fees as well as three 
telephonic appearances by Court Call.   
 
 California Rule of Court 3.1700 requires the filing of the memorandum of costs within 
15 days of service of the notice of entry of judgment.  Defendant served by mail its Notice of 
Entry of Order Granting Defendant’s motion for Summary Judgment on August 11, 2021, and 
filed it on August 12, 2021.  Defendant then served by mail its memorandum of costs on 
August 26, 2021 and filed it on August 27, 2021.  Civil Procedure Code section 1013 extends by 
five calendar days the service of a document which is served by mail.  Therefore, the final day 
for service of memorandum of costs was August 31, 2021.  The Defendant having filed it on 
August 27 timely filed the memorandum of costs. 
 
 Civil Code section 5145(b) prohibits an association from recovering costs unless the 
court finds the action to be frivolous, unreasonable, or without foundation. (emphasis added).  
Plaintiff failed to produce any evidence to support a triable issue of fact.  Moreover, the 
“evidence” Plaintiff did produce was immaterial, irrelevant and without foundation.  Plaintiff has 
consumed an extraordinary amount of the Court’s and Defendant’s time without any basis for 
his Complaint.  Plaintiff filed motion after frivolous motion which were meritless.  This case fits 
precisely within the exception for frivolous, unreasonable motions.  The underlying claims were 
not based upon facts which had any foundation for a cause of action. 
 
 As to Plaintiff’s Deposition, the Court finds that the deposition was reasonably necessary 
to the litigation. Civil Code section 1033.5(a)(3)(A).  The use of the Russian language interpreter 
was also necessary.  Civil Code section 1033.5(a)(3)(B).  As to the messenger fees, messenger 
fees are recoverable, at the discretion of the trial court, if they are reasonably necessary to the 
conduct of the litigation.  (Benach v. County of Los Angeles (2007) 149 Cal.App.4th 836, 857–
858 [rejecting argument that messenger fees were not recoverable because they could have 
been avoided by using postal service].)  As to the telephonic appearances by CourtCall, 
CourtCall fees are recoverable as costs under Code of Civil Procedure section 1033.5 
(see Code of Civil Procedure section 367.6(c)). The Court finds these costs as reasonably 
necessary to the conduct of the litigation. 
 
 Based on all of the foregoing, Plaintiff’s motion to strike and or reduce costs is denied. 
 

 

12.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated.  No appearance necessary. 
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13.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY DMITRIY SHORNIKOV 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for leave to file an amended complaint following the Court granting 
Defendant’s motion for summary judgment is denied.  This Court granted Defendant’s motion 
for summary judgment because there were no issues of triable fact.  When there are no issues 
of triable fact, the moving party is entitled to judgment as a matter of law. (Code Civ. Proc., 
§ 437c, subd. (c).) The moving party bears the burden of showing the court that the plaintiff 'has 
not established, and cannot reasonably expect to establish,'" the elements of his or her cause of 
action. (Miller v. Department of Corrections (2005) 36 Cal.4th 446, 460; Wilson v. 21st Century 
Ins. Co. (2007) 42 Cal.4th 713, 720.)  Plaintiff failed to establish and cannot reasonably be 
expected to establish the elements of his causes of action. 
 
 The First Amended Complaint recites the same facts and causes of action as the original 
complaint.  Therefore, in essence, this motion for leave to file a first amended complaint is a 
motion for reconsideration.  Code of Civil Procedure section 1008, subdivision (a) requires that a 
motion for reconsideration be based on new or different facts, circumstances, or law.  Plaintiff 
has failed to base his motion on any new facts or law.  Therefore, this motion is denied. 
 

  

14.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON MOTION FOR ATTORNEY FEES PURSUANT TO CCP 5975 
FILED BY LAKE ALHAMBRA PROPERTY OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
The court orders Defendant to provide billing records to the Court that substantiate the work 
performed on this case.  The Court will review these records in camera.  This matter is 
continued to February 17, 2022 at 9:00 a.m. 
 

  

15.  TIME:  9:00   CASE#: MSN21-2363 
CASE NAME: BENTON SR VS. CITY OF LAFAYETT 
HEARING ON PETITION TO/FOR RELIEF FROM CLAIM NOTICE REQUIREMENT 
FILED BY JAMES LARRY BENTON SR 
* TENTATIVE RULING: * 
 

Petitioner James Benton’s petition for relief from claim notice requirements as to Contra 

Costa County is denied.  

On May 6, 2020, Petitioner alleges that he (and his children) were racially profiled and 

that two Lafayette police vehicles followed Petitioner while he was driving. The police allegedly 
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drove too close to Petitioner’s vehicle, swerved in front and back of Petitioner and flashed a 

blinding spotlight on him.  

Petitioner filed a government claim with the City of Lafayette and the Lafayette Police 

Department on November 3, 2020. The claim was rejected on November 13, 2020. Contra 

Costa County provides policing for the City of Lafayette and Petitioner filed a claim with the 

County on March 23, 2021. That claim was rejected on April 2, 2021. Petitioner then filed an 

application to file a late claim, which was rejected on June 8, 2021. This petition was filed on 

December 7, 2021.   

Petitioner points out that the time to file a government claim was extended by 60 days 

from March 21, 2020 through June 30, 2021. Thus, Petitioner concludes that his claim was due 

by March 6, 2021. Petitioner does not dispute, however, that his claim to the County was filed 

after March 6.  

Government Code section 946.6(c)(1) requires the trial court to grant a petition for relief 

from timely filing a government claim if (1) the court finds that an application for leave to present 

a late claim was made within a reasonable time, not to exceed one year after accrual of the 

claim, (2) the application was denied or deemed denied, and (3) the failure to present the claim 

was through mistake, inadvertence, surprise, or excusable neglect. (Government Code 

§946.6(c)(1); see also Ebersol v. Cowan (1983) 35 Cal.3d 427, 431-432.) The standard for 

mistake, inadvertence, surprise, or excusable neglect is the same as under Code of Civil 

Procedure section 473 for relieving a party from a default judgment. (Ebersol, supra, 35 Cal.3d 

at 435.)  

“There must be more than the mere failure to discover a fact; the party seeking relief 

must establish the failure to discover the fact in the exercise of reasonable diligence. [Citation.] 

The party seeking relief based on a claim of mistake must establish he was diligent in 

investigating and pursuing the claim [Citation]…” (Dep't of Water & Power v. Superior 

Court (2000) 82 Cal.App.4th 1288, 1293.) “In deciding whether counsel's error is excusable, this 

court looks to: (1) the nature of the mistake or neglect; and (2) whether counsel was otherwise 

diligent in investigating and pursuing the claim. [Citations.]” (Bettencourt v. Los Rios Community 

College Dist. (1986) 42 Cal.3d 270, 276.)  

If the petition meets his burden of showing that the failure to present the claim was 

through mistake, inadvertence, surprise, or excusable neglect then the request should be 

granted unless the government agency can establish prejudice arising from the failure to file a 

timely claim. (Dep't of Water & Power, supra, 82 Cal.App.4th at 1297.) 

In reply, Petitioner provided a declaration from his attorney, Pamela Price, which 

explains that she had been working on this case since 2020. (Price decl. ¶¶ 5-6.) Price had 

been working towards a settlement with the retail store (who called the police). (Price decl. ¶¶ 6-

8.) Price states that “[w]e were engaged in discussions to resolve all of the Plaintiffs’ claims, 

including those potential claims against the County” until March 12, 2021. (Price decl. ¶7.) A 
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government claim was filed with the County on March 23, 2021. (Price decl. ¶8.) Even when she 

filed this claim, Petitioner’s attorney did not perceive that the County would be a primary 

defendant in this case. (Price decl. ¶9.) Price also notes that the COVID-19 pandemic made 

negotiations difficult and that Petitioner’s mother passed away in June 2021. (Price decl. ¶7.)  

Price learned of the City’s contract with the County regarding policing, but her research 

did not indicate that the City would not have liability for police officers acting under its name. 

(Price decl. ¶9.) Prior to March 23, 2021, Price did not know that the individual police officers 

named in this petition were actually County employees. (Price decl. ¶9.)  

The County argues that Petitioner and his attorney could have easily determined that the 

County provides policing services to the City of Lafayette. The websites for the City of Lafayette 

and Contra Costa County Sherriff’s Office both clearly state that the County provides policing 

services for the City. (Respondent’s RJN A-C.)  

In response to this, Price explains that she only knew that officers involved used 

Lafayette Police cars and insignia. In addition, an email chain with Chief Alldritt shows that he 

accepted responsibility for the officers. (Price decl. ex. C.) The email chain supports the 

County’s argument. Included in the email chain are a variety of individuals. Some individuals 

have email addresses ending in “lovelafayette.org” while others have email addresses ending in 

“so.cccounty.us”. (See also, Respondent’s RJN A.) Alldritt’s email ends in so.cccounty.us, which 

provides notice that Alldritt works for the County.  

The County also argues that Petitioner’s attorney should have known better since she 

previously ran for District Attorney of Alameda County. The Court did not find this argument 

persuasive.   

The Court finds that Petitioner’s evidence is insufficient to show that the failure to 

present the claim was through mistake, inadvertence, surprise, or excusable neglect of 

Petitioner or his attorney. Since July 27, 2020, Petitioner’s attorney was in possession of 

information that should have raised a concern about who employed the police officers involved 

in the incident. (Price decl. ex. C.) In addition, the website for police services the City of 

Lafayette states that the City provides law enforcement through a contract with the Contra Costa 

County Sheriff’s Office. Contact information for individuals on this page shows some individuals 

with email addresses from Contra Costa County Sheriff’s Office. (Respondent’s RJN A.) Finally, 

the information regarding settlement discussions do not explain why Petitioner or his attorney 

did not timely discover the County’s potential liability in this case.  

Respondent’s requests for judicial notice are granted as to exhibits A to D and denied as 

to exhibits E to G.  

Petitioner’s requests for judicial notice are granted.  
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ADD ON.  16. TIME:  9:01  CASE#: MSC20-00628 
CASE NAME: RISOFTDEV VS CHATFIELD 
SPECIAL SET HEARING ON PERMANENT INJUNCTION SET BY THE COURT 
* TENTATIVE RULING: * 
 

 Plaintiff’s Motion for Preliminary Injunction is granted.  Defendant shall return all 

Intellectual Property (“IP”) and confidential documents upon Plaintiff’s posting of the 

undertaking.  Plaintiff’s request for attorney’s fees and cost is denied.  Request for permanent 

injunction is denied at this time. 

Background 

 Plaintiff RisoftDev Inc. is a California corporation, operating in Moraga.     Plaintiff alleges 

this is a case of breach of a fundraising contract and conspiracy to divert corporate opportunities 

as well as theft of confidential, proprietary and trade secret information, which Defendants 

diverted to their own purposes.    

Motion 

 Pursuant to Code of Civil Procedure § 525 et seq. and the terms of the NDAs, Plaintiff 

RisoftDev, Inc. brings this motion for an injunction order to secure corporate IP and confidential 

documents from Defendants Owensby, Marshall, Martinez, and TeraNexSys LLC.  Plaintiff also 

requests an award of attorney’s fees and costs in the sum of $7,387.50, pursuant to NDA clause 

#10(c).   

 Plaintiff’s counsel, Mark Corrinet, filed a declaration stating Defendants retained the 

following:  Owensby had access to the critical Rodriguez report. The Rodriguez Report outlines, 

in detail, the structure and theories for the entire encryption system Defendant Owensby had 

access to company business plans, the Dr. Firpi Report, two copies of early prototype software.   

 Plaintiff claims Defendant Owensby was told to return all materials, and but he never 

complied, which is part of Plaintiff’s complaint. Defendant Owensby admits to sending copies of 

the Rodriguez report to his attorney.  Defendants TeraNexSys LLC, Marshall, and Martinez 

were told by letter, to return all materials in mid-2018.  Apparently, someone employed by 

TeraNexSys still has copies despite the request.   Plaintiff argues there is clear and convincing 

evidence that Defendants are misusing Plaintiff’s Confidential IP and documents.  There is 

evidence of release of the Rodriguez report to Defendant Martinez and then from Martinez to 

counsel Grout.  Plaintiff claims it had no choice but to move quickly to secure an injunction 

against further dissemination of their IP and confidential material. 

  Plaintiff argues an injunction is proper as Plaintiff is likely to succeed on the merits and 

balance of hardship tips in favor of issuing an injunction. 

Opposition  

 Defendants oppose the motion for injunction on the ground Plaintiff has failed to 

demonstrate the requisites for the issuance of a preliminary injunction and has failed to show 
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that the information was taken through improper means. Defendants claims that Plaintiff asked 

Defendants’ assistance in developing Plaintiff’s encryption concept. Plaintiff transmitted its 

products plans and preliminary code to Defendants on an ordinary thumb drive. 

 Moreover, Defendants maintain the documents and information they retain do not rise to 

the level of a trade secret and Plaintiff overstates their confidential nature. Defendant 

TeraNexSys retained Dr. Rodriguez to assist with the evaluation of Plaintiff encryption concept. 

Also Owensby retained Dr. Firpi for a similar purposes. Both doctors prepared reports indicating 

Risoft’s concept was missing several critical components. Rodriguez’s report was non-

confidential.  Risoft had a concept, not a product.  Defendants claims that because the concept 

was so undeveloped, it did not warrant heightened protection.  When Owensby terminated its 

relationship with Plaintiff, he permanently deleted the materials from the thumb drive and 

returned the blank drive to Plaintiff’s counsel. 

 Defendants maintain that since the termination of Defendant’s involvement with Risoft, 

the documents and information in Defendants’ possession have been stored and have not been 

reviewed or used by Defendants, other than for purposes of litigation.   

Defendant argues this motion is brought not to protect Plaintiff against any legitimate, 

demonstrable harm, but to force Defendants into relinquishing evidence that they will need to 

adequately defend themselves. 

 Defendant requests that if the Court were inclined to grant the preliminary injunction, the 

Court should hold the decision in abeyance, to permit Defendants to complete relevant 

discovery regarding Plaintiff’s claim that it submitted the encryption system to various U.S. 

government agencies. 

 Defendant states that an undertaking should be required if the motion is granted and that 

Plaintiff be denied attorney’s fees and cost for this motion. Although the NDA provides for 

reasonable attorney’s fees and costs to the substantially prevailing party, Defendant argues that 

prevailing party is defined in Civil Code §1717.  Prevailing party is the one who recovered 

greater relief on an action on the contract. 

Reply 

 In responding to Defendants’ Opposition, Plaintiff points out procedural errors with the 

Opposition.  It does not contain a Table of Authorities.  Also, it should be considered a late-filed 

paper since Plaintiff’s counsel never agreed to electronically served documents.   

 As to the Defendant’s argument that Plaintiff only speculated that the confidential 

information may fall into the hands of third parties, Plaintiff argues that it already has.  First, to 

Defense Counsel Grout’s office and then to Defense Counsel Takano’s office. The purpose of 

the NDA was to prevent anyone not under the NDAs to obtain the IP and confidential 

documents.  Plaintiff argues that if the documents become public, Plaintiff will have no recourse.  

Plaintiff suggests getting a monetary judgment against Defendants is insufficient as they will just 
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file bankruptcy.  Plaintiff argues that without the injunction stopping Defendants’ actions, there 

will be nothing left of Plaintiff’s company at the time of trial. 

Preliminary Injunction 

  Generally, the ruling on an application for preliminary injunction rests in the sound 

discretion of the trial court.  (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) 

“An injunction properly issues only where the right to be protected is clear, injury is impending 

and so immediately likely as only to be avoided by issuance of the injunction. [Citation.]"  

(Korean Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 

1084.)  The purpose of the preliminary injunction, theoretically, is to preserve the status quo and 

prevent irreparable harm pending trial on the merits. (White v. Davis (2003) 30 Cal.4th 528, 

554.) 

 “Although the general purpose of this interim measure is to preserve the status quo 

pending a determination on the merits of the action, the court ‘also has the power to issue a 

preliminary injunction that ‘mandates an affirmative act that changes the status quo’ [citation], 

but should do so only in those ‘extreme cases where the right thereto is clearly 

established.’[Citation.]” (Brown v. Pacifica Foundation, Inc. (2019) 34 Cal.App.5th 915, 925, 

internal quotation marks omitted.) 

 In deciding whether to issue a preliminary injunction, a court must weigh two 

"interrelated" factors: (1) the likelihood that the moving party will ultimately prevail on the merits 

and (2) the relative interim harm to the parties from issuance or nonissuance of the injunction. 

(Butt v. State of California (1992) 4 Cal. 4th 668, 677-678.)  The burden is on the moving party 

to show all elements necessary to support issuance of a preliminary injunction. (O'Connell v. 

Sup.Ct. (Valenzuela) (2006) 141 CA4th 1452, 1481.) 

1. Likelihood of Prevailing on the Merits 

 In looking at the likelihood of prevailing on the merits, the moving party bears the burden 

of establishing a reasonable probability of success on the merits. (Association for Los Angeles 

Dept Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634.) 

Injunction will not issue if it appears the plaintiff will not prevail. (SB Liberty, LLC v. Isla Verde 

Ass'n, Inc. (2013) 217 Cal.App.4th 272, 280.)   

 Here, Plaintiff states it will likely prevail on the merits because the demurrer to its causes 

of action for negligence and breach of fiduciary duty was overruled.  Defendants point out that 

Plaintiff offers no further analysis of this prong.  Defendants argue that having pled sufficient 

facts to survive a demurrer does not translate to a likelihood of success on the merits.  The 

moving party should at provide evidence and analysis demonstrating a “reasonable probability 

of success.” 

 Defendants maintain Plaintiff will not be able to establish a probability of success 

because Defendant properly received the “confidential” information from Plaintiff directly or from 

Defendants’ own subcontractors.   
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 As to likelihood of success on the merits, Plaintiff argues that almost the entire litigation 

deals with the improper retention of IP and confidential documents.  Defendant has not shown 

the NDAs to be invalid. Nor have they shown the NDAs do not apply to them or that they were 

not ordered to return the materials. Defendants have repeatedly admitted they retain the 

documents and materials. 

 Plaintiff argues the Court should focus on two facts: (1) the existence of the NDAs 

requiring return of IP and confidential information and (2) Defendants’ own admission that they 

retain Plaintiff’s IP and confidential information. The NDAs, signed by Defendants, (attached to 

the Corrinet Declaration) have a provision entitled “Confidentiality and Non-Use.  It provides that 

individual shall keep in strict confidence and not disclose any Proprietary Information to any 

person or entity without Risoft’s prior written consent.  The NDAs also contain a “Return of 

Information” provision, which states in part, “Upon expiration or termination of this Agreement, or 

at any time if Risoft so requests, Individual shall promptly return to Risoft all tangible physical 

property… in its possession or control….” 

 Further, Plaintiff argues the Court has the authority to order a party to return confidential 

documents belonging to another that were not obtained as the result of proper discovery 

requests.  ((Conn v. Superior Court (1987) 196 Cal.App.3d 774, 780 and CCP § 128(a)(5).)   

 While Defendants may have properly received the information, their continued retention 

after Plaintiff’s request for return of the IP and confidential material is clearly a violation of the 

NDA.  Plaintiff has established a likelihood of prevailing on the merits. 

2. Balancing of the Relative Harms 

 In deciding whether to issue the injunction, the Court must also evaluate “the interim 

harm that the plaintiff would be likely to sustain if the injunction were denied as compared to the 

harm the defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. 

Adventist Health System/West (2010) 182 CA4th 729, 749.)  “‘The ultimate goal of any test to be 

used in deciding whether a preliminary injunction should issue is to minimize the harm which an 

erroneous interim decision may cause. [Citation.]’”  (White v. Davis (2003) 30 Cal.4th 528, 554.) 

Although the court has broad discretion, it has "no discretion to act capriciously."  “It must 

exercise its discretion ‘in favor of the party most likely to be injured.”  (Robbins v. Superior 

Court (1985) 38 Cal.3d 199, 205.)    

 Balancing of the relative harms “involves consideration of such things as the inadequacy 

of other remedies, the degree of irreparable harm, and the necessity of preserving the status 

quo.’ [Citation.]”  (Donahue Schriber Realty Group, Inc. v. Nu Creation Outreach (2014) 232 

Cal.App.4th 1171, 1177.) “To obtain a preliminary injunction, a plaintiff ordinarily is required to 

present evidence of the irreparable injury or interim harm that it will suffer if an injunction is not 

issued pending an adjudication of the merits.”  (White v. Davis (2003) 30 Cal.4th 528, 554.) 

Irreparable harm is often related to the 'inadequate legal remedy' (i.e., the damages remedy is 

inadequate because some immeasurable harm is threatened).  
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 Plaintiff argues there is little to no harm to Defendants.  All of the Defendants were 

contractually obligated to return the information to Plaintiff.  Plaintiff, on the other hand, will be 

harmed by disclosure of their work, destroying years of work and thousands of dollars of 

investment.  Plaintiff argues the equities and public interest favor immediate injunctive relief. 

 As to irreparable harm, Plaintiff argues that the possibility of reverse engineering by a 

terrorist or cartel member poses a threat of irreparable harm to the US and this country.   They 

would possess an encryption system the NSA could not crack. 

 Plaintiff reiterates there is no adequate remedy at law because Defendants are not major 

corporations with expansive bank accounts and Plaintiff is unlikely to receive the damages. 

 Defendants, on the other hand, argue Plaintiff has not produced any evidence of 

immediate harm or threat of immediate harm.  “The applicant must demonstrate a real threat of 

immediate and irreparable injury [citation] due to the inadequacy of legal remedies.”  (Triple A 

Machine Shop, Inc. v. State of California (1989) 213 Cal.App.3d 131, 138.)  “In order to obtain 

injunctive relief the plaintiff must ordinarily show that the defendant's wrongful acts threaten to 

cause irreparable injuries, ones that cannot be adequately compensated in damages.” (Intel 

Corp. v. Hamidi (2003) 30 Cal.4th 1342, 1352.)  Defendants claim that Plaintiff presented no 

facts for which monetary compensation is an insufficient remedy. 

 Additionally, Defendants argue that Plaintiff has not presented any evidence of actual 

threat of imminent misappropriation of trade secrets. “‘A trade secret will not be protected by the 

extraordinary remedy of an injunction on mere suspicion or apprehension of injury. There must 

be a substantial threat of impending injury before an injunction will issue . …’ [Citations.]”  (FLIR 

Systems, Inc. v. Parrish (2009) 174 Cal.App.4th 1270, 1279.) 

 In balancing the relative harms, the Court exercises its discretion in favor of the party 

most likely to be injured. Here, Plaintiff has provided evidence that Defendant has transmitted 

the confidential material in a non-secure manner, risking inadvertent disclosure or impending 

injury.  While Defendant has argued legal remedies are sufficient, Plaintiff raises the real 

concern of Defendants’ ability to provide the compensation. For these reasons the balance of 

harms favor Plaintiff. 

Undertaking  

 The conditioning of the issuance of a preliminary injunction upon the posting of 

an undertaking is statutorily required: "On granting an injunction, the court or judge must require 

an undertaking on the part of the applicant. . . ." (Code Civ. Proc., 2 § 529, subd. (a), italics 

added.) That duty is mandatory, not discretionary. (ABBA Rubber Co. v. Seaquist (1991) 235 

Cal.App.3d 1, 10.) 

 The preliminary injunction shall issue upon Plaintiff posting a $10,000 undertaking.  

 


